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BAKERSFIELD

THE SOUND OF Suntelhinsy Belfer

CITY CLERK’S OFFICE
MEMORANDUM
June 24, 2020
TO: HONORABLE MAYOR AND COUNCILMEMBERS
FROM: JULIE DRIMAKIS, CITY CLERK

SUBJECT: COUNCIL MEETING OF JUNE 24, 2020
AGENDA ITEM CONSENT CALENDAR 8.h.

12 emails and 5 voicemails received regarding the said agenda item.

Attachments
Ir



Lorraine Reza

From:
Sent:
To:
Subject:

Follow Up Flag:
Flag Status:

corporateplanners@yahoc.com

Monday, June 22, 2020 12:28 PM

City_Clérk

URGENT: Ward 1 and November 3, 2020 Election

Follow up
Flagged

Warning: This email originated from outside the City of Bakersfieid. Think before you click!

To whom it msy concern,

**JRGENT ACTION FOR TODAY**

Re: A fsir election to replace Ward 1 Councilmember Willie Rivera, because:

Please do the above for the following reasons:

1. Placing the election on the November ballot will save taxpayers roughly $100K from having to conduct-a special
election; and 2. Placing it on the November ballot will give voters an opportunity to democratically elect their
representative for the next two years.

Include your name, the number of years that you have fived in Bakersfield, and your occupation.

Thank you for your willingness to help ensure that the City Council does the right thing and gives Ward 1 voters an
opportunity to elect their next representative in the Fali.

Best,

Denise L. Norris
District #3

Organizational Leadership-and Communications Consuftant - MS



Lorraine Reza

From: Kristie <kristiekc@bak.rr.com>

Sent: Monday, June 22, 2020 1:08 PM

To: City_Clerk

Subject: re: the Wed. June 24 councit vote on the method by which te fill Ward 1 vacancy
Follow Up Flag: Follow up

Flag Status: Flagged

Warning: This email originated from outside the City of Bakersfield. Think before you click!

Dear City Clerk and City Council:

f urge you to vote at this Wednesday's Council meeting to put the Ward

1 counicit vacancy on the Nov., election ballot rather-than appoint a

representative now, or hold a special election for the position. In

light of upheaval in-our current civic life, along with the reality of our ongoing pandemic, what a positive gesture, what a
great opportunity to encourage 1st Ward residents to have a fult-and lengthy community conversation about who they
would desire to fill this positien, which provides the most direct voice to communicate and act on their neighborhood's
hopes, fears, opportunities and vision.

i am a lifelong resident of Bakersfield, residing since 1971 in Ward 2.

| retifed in 2005 after a 37 yearcareer as a Librarian-and member of Kern County Library's management team.
Thank you,

Kristie Coons

2208 A ST"re'e_t
kristieke@bak.rr.com



Lorraine Reza

From: ‘Susie Rainbolt <rainboltsk@yahoo.com>
Sent: Monday, June 22, 2020 2:48 PM

To: City_Clerk

Subject: Ward 1 élection

Follow Up Flag: Follow up

Flag Status: Flagged

Dear City Council members,

As a constituent residing within the city limits of Bakérsfield, CA., for 22 years and employed as a claim adjuster with State
Farm Insurance for almost 33 years, it is important that | express my opinion regarding the WARD 1 vacancy. The City
Council member seat should be eiected by the constituents in order to properly represent cur community.

| believe it would be best to place the Ward 1 seat on the November 2020 bailot. This will provide voters the right fo-elect
their representative and it's the most cost-effective decision for our community:

Thank you,

Suzanne Rainbolf

6916 Raven Pass St.
Bakersfield, CA 93313
(661) 204-2155
RainbaltSK@yahoo.com



Lorraine Reza

From: Kat <kat@faulknerlaw.coms

Sent: Monday, June 22, 2020'5:03 PM

To: Andrae Gonzales (Andrae@stewardsinc.org)
Cc: City Clerk; Kat '
‘Subject: November election for vacancy Ward 1
Follow Up Flag: Fellow up

Flag Status: Flagged

Dear Andre: Asyour constituents, we urge you to stand for and vote for a November ballot election for the Ward 1
vacancy. Thank you.

Kathleen Ellis Faulkner

james L. Faulkner

Matthew J. Faulkner



Lorraine Reza

From; Robin Walters <robinmwalters@aol.com»>
Sent: Monday, June 22, 2020 5:29 PM

To: City_Clerk

Subject: Ward 1 Request for Election

Follow Up Flag;: Foliow up

‘Flag Status: Flagged

Warning: This ernail originated from outside the City of Bakersfield. Think before you ¢lick!

Counciimembers:

| am writing in regard to the upcoming vacancy of the Ward 1 City Council seat. tam a lifelong resident of Bakersfieid
and care deeply for this community.

Residents of Ward 1 should be allowed to duly elect their representative. Our democracy is based upon the notion that
the people choose who best represents their interests. This is the cornefstone of our system, and Ward 1 deserves no
less.

A November election would provide representative government at a cost savings to taxpayers of $100,000.00. This is.a
win for our entire city. Ih these difficult times, fiscal responsibility must factor into your decision.

Given the mandate of representative government, and the cost savings of a November election, | urge you to aflow the
residents of Ward 1 to elect their Councilmember in the November efection. Thank you for your consideration.

Robin Walters
3524 Country Club Dr.
Bakersfield CA.93306



Lorraine Reza

From:. ‘Cathee Romley <catheeromley@gmail.coms>
Sent: Tuesday, June 23, 2020 8:06 AM

To: City_Clerk

Subject: Special Election

Follow Up Flag: Follow up

Flag Status: Flagged

June 23, 2020
To the Bakersfield City Council:

| am writing in regard to the upcoming vacancy of the Ward 1 City Council seat. 1 am a 40
year resident of Bakersfield and am the owner of a house in Ward 1. (4509 Eve Street,
93307).

| strongly feel that it is in the best interest of our city and our community o place the
opening for this seat on the November ballot. It is not cost effective to hold a special
election, especially in these fiscal times, and an appointment prevents the residents of
Ward 1 from making their own determination of who is best to represent them.

Now more than ever, we need every citizen to engage and to use the Democratic process
to let their vote count.

Bakersfield has always been responsive to its community members and | have
appreciated that. Thank you for allowing me to express my opinion.

Sincerely,

Cathese Romiey
Catheeromley@gmail.com




Lorraine Reza

From: Josh Taylor <jTaylor@swcarpenters.org>

Sent: Tuesday, June 23, 2020 11:55 AM

To: City_Clerk

Subject: City Council Agenda 6-24-2020 : Resolution H: Support
Follow Up Flag: Follow up

Flag Status: Flagged

Hello, my name is Josh Taylor. | am a Bakersfield local fesident and have been since 1982. Although | reside in Ward
7, I'm concerned about the recent vacandy in the Ward 1 seat. | stand in support of Resolution H on the 6-24-2020
Bakersfield City Couricil Agenda, which recommends that the vacancy for Ward 1 be filled via the General Election in
November 2020. This is the most democratic and fiscally conservative decision and | ask all Councilmembers 1o
support the staff recommendation. Thank you.

Disclaimer

¢ use by the ragiplent and
Lf“ pying, distribalion or




Lorraine Reza

From: Ryan Nance <RNance@swearpenters.org>
Sent: Tuesday, June 23, 2020 11:56 AM

To: City_Clerk

‘Subject: Resolution H: Support

Follow Up Flag: Follow up

Flag Status: Flagged

To: Bakersfield City Council, all wards

Subject: Resolution H: Support

Hello, my name is Ryan Nance, I'm a carpenter and | have been a
Bakersfield resident for over 40 years. Although | reside in Ward 5, I'm
concerned about the recent vacancy in the Ward 1 seat. | stand in
support of Resolution H, which recommends that the vacancy for Ward 1
be filled via the General Election in November 2020. This is the most
democratic and fiscally conservative decision and | ask all
Councilmembers to support the staff recommendation.

Thank you,

Ryan Nance

Bisciaimer

cipiant and
Hon or
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Lorraine Reza

From: Jorge Tarres <JorgeT@swearpenters.org>
Sent: Tuesday, June 23, 2020 1:14 PM

To: City_Clerk

Subject: Resolution H: Support

Follow Up Flag: Follow up

Flag Status: Flagged

Hello, my name is Jorge Garcia Torres, I’m a carpenter and I have been a Bakersfield resident

for over 10 years. Although I reside in Ward 5, I'm concerned about the recent vacancy in the
Ward 1 seat. I stand in support of Resolution H, which recommends that the vacancy for Ward 1
be filled via the General Election in November 2020. This is the most-democratic and fiscally
conservative decision and T ask all Councilmembers to support the staff recommendation.

Thanks,

Jorge G. Torres

Gisclatmer
The srifermation oontained in thes Comimuani t iz intended solely for use by the recipient anid
wrhers authoized o recaive i I vay ffad that any disclosure, copying, distribubion or

iy relption of M conbenty i i eiricky probifdted and migy bhe unlawtull



Lorraine Reza

From: Julie Drimakis

Sent: Tuesday, June 23, 20202:13 PM

To: Lorraine Reza.

Subject: FW: Willie Rivera, Andre Gonzales, Ken Weir, Bob Smith, Bruce Freeman, Jacquie

sullivan, ChrisParlier’

Follow Up Flag: Follow up
Flag Status: Flagged

Julie Drimakis, CPMC, CRMC | City Clerk

Gity of Bakersfield

email: drimakis@bakershisldcity us
web: www bakersfieldeity ug
phone: 661-326-3073

&

From: City_Couricil <City_Council@bakersfieldcity.us>

Sent: Tuesday, fune 23,2020 1:40 PM

To: iulie Drimakis <jdrimakis@bakersfieldcity.us>; Lena R. Legge <|legge @bakersfieldcity.us>

Subject: FW: Willie Rivers; Andre Gonzales, Ken Weir, Bob Smith, Bruce Freeman, Jacquie Sullivan, ChrisParlier

Ward 1 public comment

From: Mary Webh <maryiwebh@hal rr.com>

Sent: Tuesday, june 23, 202011:03 AM

To: City_Councilt <City_Council@hakerslieldeity.us>

Subject: Wilfie Rivera, Andre Gonzales, Ken Weir, Bob Smith, Bruce Freeman, Jacquie Sullivan, ChrisParlier

To: Bakersfieid City Council
Re: Filling Yacancy of Ward 1 Seat

Elected Officials;

Why are decisions often made according {o the letter of the faw, instead of the spirit which was interided? Why
do the actions of elected officials frequently defy common sense? Why is “common” sense so'uncommeon
these days? _ _

In the matter before the Council of filling the Ward1 vacancy, why would the councit even consider spending
city funds and taxpayer dollars on a special election? Where is an answer that makes sense, not one tied up in
legislative! legalese jargon? (No "politics”, | hope.)

bl d



The front-page news story of Tuesday, June 23, raised further guestions with its mention of this item being
“quietly pulled frorm the agenda” of the council's June 10" meeting. This is followed by a quote from a letter
received from a FORMER KC Counsel and comments by the current City Attorney and City Clerk. (Hmm. Why
the “former” Counsel?)

You've been elected to bring intelligence to the INTERPRETATION of this matter, not lean on precedents or
what the law might allow. Please respond to this matter in the interest of the people and tc Councilman
Rivera's previously-stated wishes: no Special Election. Let’s fill the Ward 1 seat through the General Election
in November.

Respectiully,
Mary Webh

(661) 587-0681



Lorraine Reza

From: Julie Drimakis

Sent: Tuesday, June 23, 2020 2:13 FM

To: Lorraine Reza

Subject; FW: Comment.on June 24 Meeting Agenda item
Follow Up Flag: Follow up

Flag Status: Flagged

Julie Drimakis, CPMC, CMC | City Clerk
City of Bakersfield

email; Hrimakis@hakerslieldoity ug
web: waww bekersfieldoibv. us

phone; 661-326-3073
G

From: City_Council <City_Couricil@bakersfieldcity.us>

Sent: Tuesday, June 23, 2020 1:39 PM _ _

To: Julie Drimakis <jdrimakis@bakersfieldcity.us>; Lena R. Legge <llegge@bakersfieldcity.us>
Subject: FW: Comment onJune 24 Meeting Agenda item

Comment regarding the Ward 1 special election

From: Ann Gallon <gmsailon@atgl.cora>

Sent: Tuesday, June 23, 2020 12:53 PM

To: City_Council <Chty_Councli@bakersfisldoivy us>
Subject; Comment on June 24 Meeting Agenda item

June 23, 2020

To City of Bakersfield Council: RE June 24, 2020 Council Mesting - Please anprove a Special Election to fit Ward 1

seat in coordination the Statewide Gensral Election to be held on Tuesday, November 3, 2020,

[ urge all Council members to support a November 3 Special Election to i the Ward 1 Councilimember seal,
Anything else (like an appoiniment or later date) could be deemed undemagratic, not transparent, and costly - thus
subject to criticisin, | would hope that all discussion of this matier takes place during the scheduled 5:15 public
meeting.

Thank yoti,

Pt



Ann M. Gallon _
3340 Jenkins Road, Bakersfield CA 83314 Active in church in Ward 2 - Emmanual on Baker Street
Retired; Fducation/Mental Health/Board voijunteer Resident 38 years



Lorraine Reza

From:
Sent:
To:

Cc:
Subject:

Attachments:

Follow Up Flag:
Flag Status:

Teri Goldner <tgoldnerZ@gmail.com>

Tuesday, June 23, 2020 6:14 PM

City_Clerk; City_Council; bakersfield mayor; Shared admatt
Theresa Goldner; auditor@kerncounty.com

June 24, 2020 City Councii Meeting Consent Calendar item Resohutions h - Regarding

Ward 1 Special Election Matter
city councii[2].pdf

Follow up
Flagged

Warning: This. email originated from outside the City of Bakersfield. Think before you click!

Please see the attached correspondence regarding a Consent Catendar |tem (Resolutions h) on the City Council Meeting
Agenda for June 24, 2020 regarding a proposed. call for a Special Election for Ward 1; and include it asa public docurnent
and part of the official record of the proceedings-avaitable to the public and with copies to all members of the City

‘Council.

-



Theresa A. Goldner
4350 California Avenue, 2" Floor
Bakersfield, CA 493304
(661)-477-7656.

E-Mail; tgoldner2@@giail.com

Jurie 23, 2020

VIA FIRST-CLASS MAIL
City Clerk

City of Bakersfield

City Hall Seuth

1501 Truxtuni Ave.
Bakersfield, CA 93301

VIA E-MAIL |
City Council Members Mayor Karen K. Goh
City_council@bakersfieldcity.us mayor@bakersfieldcity.us

Virginia “Ginny” Gennaro, Esq.
City Attorney
admatt@bakersfieldeity.us

Re: City of Bakersfield June 24, 2020 Meeting, Consent Calendar, Resolutions Item h
Proposal to Call for Special Municipal Election of Councilmember for Ward 1
Prior to a Vacancy in Ward 1 Councilmember Office

Dear City Cﬁuncilmémbers,_l\dayor Karen K. Goh, and City Attorney Ginny Gennaro:

On June 106, 2020, the Bakersfield City Council was asked to vote-on a praposal to call
for a special election on November 3, 2020 to fill a future vacancy on the City Council.
Specifically, Councilman Willie Rivera has announced that he intends to resign on or after the,
next general election on November 3, 2020 and the Councii is being asked to approve.a
resolution to combine a special election for his Council office with the general election. In the
meantime, Councilman Rivera interds to remain in office. On June 9, 2020, I wrote to the
Council explaining that it is unlawful to.cal} for a special election under those circumstances. On
June 10, 2020, the matter was-pulled from tlie calendar and subsequently re-agendized for June
24, 2020 because City staff wished to study the matter, The first City staff report was filed on
June 5, 2020 and dated June 10, 2020 (the “First Sta{f Report™).

On June 17, 2020, City staff filed a second staff repert on this matter, recommending that
the City Council cail for a special election for Ward 1 (the “Second Staff Report™). The facts
have not changed since June 10, 2020, exeept that it is my understanding that Councilmember
Rivera may have indicated that he mi ight reconsider and resign immediately (instead of 'on an

ITISBE?



Bakersfield City Councilmembers
Mayor Karen K. Goh

City Attorney Ginny Genonaro
June 23, 2020

Page 2

Lincertain date more than six months from the date of his- original resignation lettet) to allow your
Council to appoint a replacement to serve out the rest of his tert which expires in Noveniber
2022.

An appointment is entirely legal because it is consistent with the City of Bakersfield
Charter and does not run afoul of Government Code Section 1770. An appointment is also the
‘most transparent option because the inierview process will take place in public and pursuant to
televised City Council meetings, where all of the public will have the benefit of evaluating the
applicants at the same time. An appointment also has the added benefit that it will not cost the
City or the taxpayers or any of the applicants even one penny.

The rest of this letter will respond 1o the issues raised by the Second Staﬁ"Repo'rt! and
includes some of the issues raised in my June 9, 2020 letter for ease of reference.

1. This Is Not An Appropriate Consent Calendar Item.

Consent items are intended for routine and non-controversial items. The issue of whether
a City Council should call for a special election six months contrary to terms of the Bakersfield
City Charter is neither routine nor non-controversial. The Brown Act requires full transparency
for this item. | respectfully request that your Council take it off the consent agenda and instead
have a full, robust, and complete public discussicn and vete.

2. The Bakersfield City Charter Governs the Process to Fill a Vacancy.

The First Staff report advised your City Council that Government Code Section 36512
authorized your Council to call for a special election, My letter dated June 9, 2020 informed your
Council that City staff’s refiance on Section 36512 was misplaced, and that the Bakersfield City
Charter governs this matter. The Second Staff report now indicates that the City Charter controls,
but as discusséd below, it urges your Council to call for a special election under circumstances
that violate the City Charter.

As indicated in imy Jute 9, 2020 letter to your City Council, the Bakersfield City Charter
authorizes the Council to call for a special election to fill a Council vacancy, depending on when
the vacancy occurs. The relevant issue is when the vacancy occurs in relation to the next
general election for the vacant council seat. Whena vacancy on the City Council occurs fess
than six months before the next general election for that Council seat, the City Councii must fili
the vacancy by appointment for the remainder of the unexpired term. Conversely, when d
vacancy oceurs moie than six months before the next general election for the vacant council
seat, the City Council must first wait four weeks to see if a valid petition for a special election is
filed. If a valid petition is filed, the Council has two weeks thereafter to make an intetim

TIS887



Bakersfield City Councilmembers.
Mayor Karen K. Geh

City Attorney
June 23, 2020
Page 3

Ginny Gennaro

appointment to fill the vacancy. If no valid petition is filed, the Councit. must fill the vacancy by
appointment or by special election for the remainder of the unexpired tenm.

November 8, 2022 is the date of the next general election for the Ward 1 Council seat.
There are 28 ¥ menths from the date of this letter to the next general election for the Ward 1

Council seat. June 8, 2022 is the date that is six months priot fo November 8, 202211
Councilman Rivera vacates the Ward 1 Council seat before June 8, 2022, the City Charter

instructs that the City Council must wait foor weeks to see if a valid special election petition for

is filed, If one is filed the Council has two more weeks to make an interim appointment, If one is
not filed, only then can the Council fill the vacancy by appointment or by special election for the
remainder of the unexpired term.

For ease of reference, the relevant City Charter provision is stated below with the

relevant provisions italicized:

Section 16 of the Cify Charter provides that:

“Vacancies in the Council shali be filled in the foliowing manner,
except when caused by recall election. '

If a vacancy occurs in the Council at a time less than six months
prior to the date of the next general election for the vacant
‘council seat, the Council shall fill the vacancy by appointment
for the remainder of the unexpired term.

If a vacancy occurs in the Council at-a time more than six
months prior to the date of the next general election for the
vacant Council sedt, a petition requesting a special elecfion may
be filed with the Council. Such petition must contain the
signatures of qualified electors.of the ward equal in-number to not
fess than twenty-five percent of the vote cast for Councilma(n]
candidates of that ward at the last general election, and the
signatures thereto shall be verified and certified in the same
manner as provided for petitions for recall elections.

If the petition is valid the Council shall call a special election tg fill

the vacancy, to be held not less than ninety days nor more than one.

hundred eighty days following the certification of the petition to
the Council.

In tlie event that a valid petition requesting a special election is
filed, the Council may within two weeks after the petition is filed,
make an interim appointment to fill the vacancy, until the results
of the election are certified.

aTIS887



Bakerstield City Councilmembers.
Mayor Karen K. Goh

City Attorney Ginny Gennaro
June 23,2020

Page.4

If no petition requesting a special election is filed within four
‘weeks after the vacancy occurs, the Council shall fill the vacancy
by appointment ar by special election for the remainder of the
unexpired term.’

When legislation prescribes the mode (inethod) by which a public office vacancy must be
filled, the mode is the measure of the power to fill the vacancy. In this case, the mode.is
contained in Section 16 of the City Charter. Accordingly, your Council is obliged to follow
Section 16 of the City Charter and cannot “bypass™ any of its provisions when filling vaeancies
on the City Council. See, 76 Ops. Atty. Gen. 254 (1993), citing People v. Zamora (1980) 28
Cal.3d 88.

3. There.ls No Ward 1 Vacancy As Long As Councilman Rivera Remains in Office.

To date. Councilman Rivera has provlded two deferred resignation documents that City
Staff asserts create an immediate vacancy in'the Ward 1 Council seat. The first document is a
letter dated ‘\/lay 22, 2020. This is a deferred resignation letter addressed to your City Council
and states; “... I notify you of my intent to resign as the Ward 1 Councitmember upon the City
Council's ratlf' cation of the 2020 City Council election results.” It fails to include a specific date
but nofes that the city council election is “already scheduled for November 3, 2020. I a vacancy
in office-occurred immediately upon delivery of that letter of resignation, it would require your
Council to ignore the words of the document and the fact that by its own terms it does not
become effective until some unspecified date in the future. The consequence of the interpretation
urged by staff is that the fill-the-vacancy clock started running on May 22, 2020, a-date which is
nearly 30 monthis'or 2 % years before the next general efection for the Ward 1 Council seat.

The sécond deferred resignation document that Councilmember Rivera provided is titled
“Irrevocable Notice of Intent to Vacate Council Seat.™ In it, Councilmember Rivera declares that
he “shall vacate my councilmember seat either at or before the Bakersfield City Council meeting
at which time the Bakersfield City Council ratifies the November 2020 General Election results.”
Again, there is no specific date for the effectiveness of his resignation. Will it be before the. City
Council’s ratification? The public.does not know ~ because the Notice of Intent does not say.
Will it be at the ratification meeting? The public does not know - again because the Notice ¢f
Interit fails to say. When is the ratification meeting? There is nothing in the Notice of Intent that
tells the public when that will occur. In sum, the Notice of Intent is another deferred resignation
letter without a date certain, which leaves open the possibility that he may vacate his
councilmember seat any fime before a City Council meeting that presumably will occur after
November 3,.2020.

aTI5887



Bakersfield City-Councilmembers
Mayor Karen K. Goh

City Attorney Ginny Gennaro
June 23, 2020

Page 5

As explained in my June 9, 2020 letter, the proposal to call for a special election to fill
Councilmember Rivera’s office is premature as long as he remains in office. “A written
resignation takes effect upon the date mentioned therein,” (64 Ops. Cal.Atty.Gen 1 (1981)
Elected officials” positions do not become vacant until they are no longer in-office, and the City
Council lacks authority to call for a special glection to fill a séat that is not vacant. If the City
Council were to call for a special election to fill Councilmember Rivera's office before his
resignation becomes effective, it would violate the Bakersfield City Charter and California
Government Code Section 1770,

4. Government Code Section 1770,

As discussed in my Jane 9, 2020 letter, the Bakersfield City Charter does not define what
a “vacancy” in office means. However, the City of Bakersfield is subject to Gevernment Code
Section 1770 which defines when a public office becomes vacant,

Government Code Séction 1770 provides that:

“An office becomes vacant on the happening of any of the following events
before the expiration of the term:

(a) The death of the incumbent.

(b) An adjudication pursuant to a quo warranto proceeding declaring that the
incumbent is physically or mentally incapacitated due to disease, illness, or
gecident, and that there is reasonable cause to believe that the incurnbent will
riot be able to perform the duties of his or her office for the remainder of his or
her term. This subdivision shall not apply to offices created by the California
Constitution nor to federal or state legislators.

(¢} (1) His or her resignation, except as provided in paragraph (2},

(d) His or her remaval from office.
(e) His or her ceasing to be an inhabitant of the state, or if the office be local
and one for which local residence is required by law, of the district, county, er
¢ity for which the officer was chosen or appointed. or within which the duties
of his. or her office are required to be discharged.

3TISERT



Bakersfield City Councilmembers
Mayor Karen K. Goh

City Attorney Ginny Gennaro
June 23, 2020

Page 6

(1) His or her absence from the state without the permission required by law
beyond the period allowed by law.

() His or her ceasing to discharge the duties of his or her office for the period
of three tonsecutive months, except when prevented by sickness, or when
absent {rom the state with the permission required by law.

(h) His or her conviction of 2 felony or of any offense involving a violation of
his or her official duties. An officer shali be deemed to have been convicted
under this subdivision when trial court judgment is entered. For purposes of
this subdivision, “triaf court judgment™ means a judgment by the trial couit.
either sentencing the officer or otherwise upholding and implementing the
plea, verdict, or finding.

(i) His or her refusal or neglect to file his or her required oath or bond within
the time prescribed.

(j) The decision of a competent tribunal declaring void his or her election or
appointment,

(k) The making of an order vacating his or her office or declaring the office
vacant when the-officer fails to furnish an additional or supplemental bond,

(1) His or her comsmitinent to-a hospital or sanitarium by a court of competent
jufisdiction as a drug addict, dipsomaniac, inebriate, or stimulant addict; but in
that event the office shall not be deemed vacant until the order of commitment
has become final:

(m) (1) The incumbent is listed in the Excluded Parties List System and all of
the following subparagraphs apply:

(A) The officé is one that the incumbent holds ex officio, by virtue of holding
ancther office, or as an appointee.

{B) The appointed or ex officio office is on the governing board of a local
agency that is, or may reasonably be expected to be, a participant or principal
in a covered transaction, pursuant to federal law.

(C) A federal agency head or designee has not granted the incumbent an
exception, in writing, permitting the incumbent to participate in a particular
covered transaction in which the local agency is, or may reasonably-be
-expected to be, a participant or principal.

{2) For purposes of this subdivision, the following terms have the following
meanings:

{A) “Excluded Parties List System” means the list maintained and
disseminated by the federal General Services Administration containing names
of,-anid other information about, persons who.are debarred, suspended,
disqualified, or otherwise excluded from participating in a covered fransaction,
pursuant to federal law.

ATITREY



Bakersfield City Ceuncilmembers
Mayor Karen K. Goh

City Attorney Ginny Gennaro
June 23, 2020

Page 7

a county, whether general

iaw or chartered, Cit e et d, city and county,
school district, mumc;pal corporation, district, political subdivision, or any
board, commission, or-agency of one of these entities.

(€) “Federal law” includes, but is not limited to, federal regulations adopted
pursuant to Section 2455 of Public Law 103-355 (108 Stat. 3327), Executive
Ordeg No. 11738, Executive Order No, 12549, and Executive Order No.
1268

A Bakersfield City Council seat is not vacant under Goverriment Code Section 1770(c)
when the Councilmember has merely submitted a deferred resignation letter with no specific
resignation date dnd continues to remain in office. This is evidenced by the plain language of
section 1770 and its legislative history, and the many cases defining the words “vacant™ with
respect to public offices.

The Second Staff Report states that “the law leaves open for the inferpretation that a
vacancy can be scheduled for a future date and a City Council cah act on that information in the
present moment and plan for that vacancy.” In other words, the Second Staff Report argues that
it might be possible to construe-Section 1770 (¢} in a way to justify characterizing the Ward 1
seat as vacant for purposes of calling for a special election, but as an entirely occupied seat when
it comes to all other City matters. The closest non- -legal analogy I can make to explam why the
Staff Report analysis is incorrect, is that it is like being pregnant: either a person is, or is not,
pregnant. And either the Ward 1 Council seat is, or is not, vacant. You cannot have it both ways.

In my opinion, both Staff Reports urge you to adopt an unduly strained interpretation of
Section 1770 that is inconsistent with the statute, the case law, and the rules-of statutory
construction.

5. Plain Meaning and Commen Sense Statutory Interpretation.

Government Code Section 1770 speaks in plain laniguage. When the language of a statute
is clear, its plain teaning should be followed. Great Lakes Properties, Inc. v. City of El Segundo
(1977) 19.Cal. 3d 152. Section 1770 states that a public office becomes vacant on the happening
of enumerated events, and one of those events is an effective resignation. A deferred resignation
that will not occur until a futuré date is not effective-until that date has occurred. Government
Code Section 1770 (¢)(2) indicates that a vacancy occurs when a letter of resignation is
submitted, and that a letter of fesignation “may specily a date on which the res;gnatlon will be
effective.” This language does not mean that a deferred letter of resignation is transformed into
an immediate resignation and vacancy for the purpose of calling a special election, but
simultaneously allows the Council $eat to remain occupied by the incumbent for ali other
PUrPOSES.:
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All Section 1770 (c). means is that a delivery of a létter of remgnat:on creates a
vacancy when that resignation becomes effective. If a letter of resignation says the
resignation is effective immediately, the vacancy is effective immediately. Conversely, if a
letter of resignation says that the resignation is effective on a future date, the vacancy is not
effective until that future date. It i$ as simple, logical, and a commons sense statutory
interpretation as that.

The fact that Councilman Rivera remains on the City Council and participates in
meetirigs and votes, makes referrals to City staff, and represents the Ward 1 residents,
demonstrates that he continues to be actively engaged in his Ward 1 Council seat after
submitting his.deferred resignation letter and Notice of Intent. If he is actively engaged in his
office, it means that his resignation is not yet effective. If his resignation is not vet effective, it
means his Council seat js not vacant.

6. Case Law Interpreting Vacancy In Office.

The purpose of Section $770 is to provide a means for filling vacancies when no person
is legally entitled to hold the office. Caldwell v. Bruning (1966) 64-Cal. 2d 111. The means for
filling vacancies in public offices has been the subject of state statutes and-case law for more
than 150 years. California Political Code Section 996 was the predecessor statute to Government
Code Section 1770. In People by Love v. Bissell {(1874), 49 Cal. 407, the California Supreme
Court interpreted Section 996 and held that “a vacancy could only be caused by the resignation
or death of the incumbent. or some other event by which the duties of the office were ne longer
discharged-atall....”

The term “vacancy” in office has been interpreted by many court decisions with the same
resuit. In Fields v. Fong Eu(1976) 18 Cal. 3d 322, the California Supreme Court holds that a
vacancy in office “is a state of being empty, unoccupied ‘or unfilied, without regard 1o when or
how the condition arose,” citing Kaiser v. Hopkins (1936) 6 Cal.2d 537; In re Quinn (1973) 35
Cal. App.3d 473. In Wallace v. Payne (1925) 197 Cal. 159, the Court explains that “vacancy
means with relation to an office, a state of being unoccupled ” In People v. Chavez (1898) 122
Cal.- 134, the Court holds that “an office is vacant, in the eye of the law, whenever it is
unoccupied by a legally quahf’ ied incumbent.” Similarly, in People v. Wells (1852) 2 Cal. 198,
the Court instructs that *vacancy in office can only be said to exist, when the office or piace has
no legal incumbent to discharge the duties of the office.”
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7. The “This s How We Have Always Done [t Argument.

The Second Staff Report provides a chart explaining when prior vacancies on the City
Council were filled. This is another version of the “this is the way we have always. done it”
argument frequently made by government agencies. However, it is not a legally defensible
argument for a process that does not follow the law,

8. Public Policy.

To allow a deferred or conditional resignation to be treated as a vacancy for appointment
or special election purposes, while the incumbent remains in office for ail other purposes is bad
public policy. for two reasons. First, it violates the law as explained above. Second, it creates
uncertainty and invites potmtlal abuse of the City Council election and appointment process by
allowing a Councilmember to “test the waters™ by finding out who his or her successor will be
and then decide to withdraw his or her resignation or Notice of [ntent. See, Armistead v. State
Personnel Board (1978) 22 Cal. 3d 198 (allowing an employee to withdraw a resignation Jetter
before the time he set for resignation had expired).

0, Saving the Taxpayers' Money.

The Second Staff Report urges the City Council to bypass the public petition requirement
of the City Charter because it will “ease the process and save taxpayers money by reducing
election. costs.” These are fallacious arguments, First, the City Council lacks the fegal authority
1o “bypass the City Charter” to “ease the process™ or for any reason. As explained above, the
mode is the measure of the Councii’s power, and when the City Charter specifies 4 mode for
filling Council vacancies, the Council is obliged to follow that Charter process and cannot
bypass it.

Second, regarding the argument that bypassing the City Charter and calling for a special
election will save the taxpayers” money - the most cost effective means to fiil a-City Council
vacancy is by appointment. Appointment is a process specifically authorized by the Charter and
it is faster, more efficient, entirely transparent to the public, and - will not cost the taxpayers one
penny.

Sumimary

Councilman Rivera’s decision to submit a deferred resignation and remain in office until
on or after (or maybe before) the November 2020 election deprives the City Council of its legal
option to promptly appoint a successor or to allow the residents of Ward | 1o decide whether
they wish to petition for a special election. The appropriate way to fill the office is to comply
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with the City Charter and Government Code Section 1770, wait unti there:is an-actual vacancy,
and then either appoint a replacement to complete the unexpired term, or cali for.a special
election if a valid petition is filed or the Council so desires.

Very truly yours,
Thaneaa %&Mu,

Theresa A. Goldner

/tag
ce:  Mary B. Bedard, CPA, Kern County Auditer-Controller-County Clerk
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Lorraine Reza

From: Kristin Muir

Sent: Tuesday, June 23, 2020 9:48 AM

To: Lorraine Reza

Subject: FW: Voice Message Attached from private number
Attachments: PrivateNumber_20200623_092116.wav

Name: Sheila Roth

Number: Private

Message: Yes, my name is Sheita Roth, R-O-T-H, and I'm a citizen of Bakersfield and of county of course. And i was
calling regarding a specific agenda item i believe; aithough | have not looked at the agenda, was the replacement of
willie Rivera in-District 1. | feel that his replacement should be decided by an election this November. 1 think there's
enough time to do that and an election would atlow the person who gets that position to represent the District. An
appointment does hot meet that criteria as being representative. And the other thing is waiting untii next year is going
to cost us a bunch of money, which we don't have and could better use for other city purposes to help the people.

That's it. Thankyouvery mich. Bye.

----- Original Message-----

From: Julie Drimakis

Sent: Tuesday, June 23, 2020 9126 AM

To: Kristin Muir <kmuir@bakersfieldcity.us>

Subject: FW: Voice Message Attached from private number

Please transcribe and provide to Losraine.

Iulie Drimakis, CPMC, CMC | City Clerk
City of Bakersfield '
email: jdrimakis@bakersfieldcity.us
web: www . bakersfieldcity.us

phone: 661-326-3073

~~~~~ Original Message-----

From: voicemessage@pub-um.hvs.att.com <voicemessage@pub-um.hvs.ati.com>
‘Sent: Tuesday, June 23, 2020 9:21 AM

To: Clerk Message Line <6613263100@gub-um.hvs.att.com>

Ce: voip3100 <voip3100@bakersfieldcity.us>

Subject: Voice Message Attached from private number

Warning: This emaif originated from outside the City of Bakersfield. Think hefore yéu click!

Time: Jun 23, 2020 9:21:16 AM



Click attachmentto listen to Voice Message



Lorraine Reza

Fron: Julie Drimakis

Sent: Tuesday, June 23, 2020 11:22 AM

To: Lorraine Reza

Cc: Kristin Muir

Subject: FW: Voice Message Attached from 6612054671 - SADIE FARZAN
Attachments: 6612054671_20200623_101957.wav

Foilow Up Flag: Fallow up

Flag Status: Flagged

Hello, this is regarding Councilmember Willie Rivera. He's term doesn't and to untit 2020 but know that he is resigned.
So| would fike that each council member support November efection, please support normai election by supporting that
we will face like hundred about 100,000 on special election and placmg it on November election will give us an
apportunity of having a democratic election. Somebody that we believe will represent us. Thank you. Thank you very
much. Good bye

Julie Drimakis, CPMC,. CMC. | City Clerk
City of Baketsfield

email: jdrimakis@bakersfieldcity.us
web: www.bakersfieldcity.us

phone: 661-326-3073

----- ---Qriginal Message-----

From vmcemessage@pub umm. hvs.att:.com <voicemessage @pub-um.hvs.ati.com>
Sent: Tuesday, June 23, 2020 10:20 AM.

To: Clerk Message Line <6613263100@pub-um.hvs.att.com>

Cc: voip3100 <voip3100@bakersfieldcity.us>

Subject: Voice Message Attached from 6612054671 - SADIE FARZAN

Warning: This émail originated from outside the City of Bakersfield. Think before you click!

Time: jun 23, 2020 10:19:57 AM
Click attachment to listen to Voice Message



Lorraine Reza

From:. lulie Drimakis

Sent: Tuasday, June 23, 2020 4:20 PM

To: Lorraine Reza

Ce: Kristin Muir

Subject: FW: Voice Message Attached from 6618097773 - FRANK BUTKIEWIC
Attachments: 6618097773_20200623_155036.wav

Follow Up Flag: Follow up:

Flag Status: Flagged

Good afternoon. My name is now this they have back correct and 'm calling to urge the city council to please place
while we wereé there at Ward one on the November election, we need to:save our tax payers money. This would save us
a'lot of money. And | wouid hate for you to use any of the méasure and money

Julie Drimakis, CPMC, CMC | City Clerk
City of Bakersfield

‘emaik jdrimakis@bakersfieldcity.us
web: www.bakersfieldcity.us

phone: 661-326-3073

-----QOriginal Message-—-

From; voicemessage @pub-um.hvs.att.com <voicemessage @pub-um.hvs.att.com>
Sent: Tuesday, June 23, 2020 3:51 PM

To: Clerk Message Line <6613263100@pub-um.hvs.att.com>

Cc: voip3100 <voip3100@bakersfieldcity.us>

‘Subject: Voice Message Attached from 6618097773 - FRANK BUTKIEWIC

Warning: This email originated from outside the City of Bakersfield. Think before you click!

Time: Jun 23, 2020 3:50:36 PM
Click attachment to listen to Voice Message



Lorraine Reza

From: Julie Drimakis

Sent: Tuesday, June 23, 2020 2:45 PM

To: Lorraine Reza

Cc: Kristin Muir

Subject: FW: Voice Message Attached from 6612057324 - RACHEL WOODERD
Attachments: 6612057324_20200623_144156.wav

Follow Up Flag: Follow up

Flag Status: Flagged

Hello, my name is Patsy roulette, and {'ve been living in Bakersfield for 17 years. And { would like to comment on the
ward one action that the cauncil wilt be considering. | believe that the council should vote to put the ward on cotncil
nomination or vote for the new Ward one council member on the November ballot. That would save money and it
would give the public an opportunity to choose their elected representatives. So | vote. | asked that they put it on the
Noveémber batlot. Thank you.

lulie Drimakis, CPMC, CMC I City Clerk
City of Bakersfield

email; jdrimakis@bakersfieldcity,us
web: www.bakersfieldcity.us

phone: 661-326-3073

~~~~~ Original Message--—-

From: voicemessage @pub-um.hvs.att.com <voicemessage @pub-um.hvs.att.com>
Sent; Tuesday, June 23, 2020 2:42 PM

To: Clerk Message Line <6613263100@pub-um.hvs.att.com>

Ce: voip3100 <voip3100@bakersfieldcity. us>

Subject: Voice Message Attached from 6612057324 - RACHEL WQODERD

Warning: This emaif originated from outside the City of Bakersfield. Think before you click!

Time: jun 23, 2020 2:41:56 PM
Click attachment to fisten to Voice Message




Lorraine Reza

From: Julie Drimakis

Sent: Tuesday, June 23, 2020 4:10 PM

To: Lorraine Reza

Cc: Kristin Muir

Subject: FW: Voice Message Attached from 6618097773 - FRANK BUTKIEWIC
Attachments: 6618097773._20200623_155036,wav

Follow Up Flag:- Follow up

Flag Status: Flagged

‘Good afternoon. My name is now this they have back correct and 'm calling to urge the city council to please place
Willie Rivera Ward cne on the November election, we need to save our tax payers mopey. This would save us a lot of
money. And | would hate for you to use any of the measure and money because that's not whatit's intended for.

By doing this, you will give the voters the'opportunity to efect a representative their own for please 1 urge you please
please, please put this on a November ballot and that the citizens of Ward one decide for next council me or women
will be Thank you 0 much.

Julie Drimakis, CPMC, CMC | City Clerk
City of Bakersfield

email: jdrimakis@bakersfieldcity.us
web: www.bakersfieldcity.us

phone: 661-326-3073

---—~Q¥iginal Message-----

From: voicemessage® pub-um.hvs.att.com <voicemessage@pub-um.hvs att.com>
Sent: Tuesday, June 23, 2020 3:51 PM

To: Clerk Message Line <6613263100@pub-um.hvs.att.com>

Cc: voip3100 <voip3100@bakersfieldcity.us>

Subject: Voice Message Attached from 6618097773 - FRANK BUTKIEWIC

Warning: This email originated from outside the City of Bakersfield. Think before you click!

Time: Jun 23, 2020 3:50:36 PM
Click attachment to listen to Voice Message



Lorraine Reza

L B I ]
Subject: FW: Consent Calendar item 8.h.2 (Resolutions) on the City Council Meeting Agenda for

June 24, 2020 regarding a special election for Ward 1 '
Attachments: 3T1588702-city council.4DOCX2.pdf; ATTO0001.htm

From: Teri Goldner <igoldner2 @gmail.com>

Sent: Wednesday, June 24, 2020 8:40 AM

To: City_Clerk <City_Clerk@bakersfieldcity.us>; City_Council <City_Council@bakersfieldcity.us>; Shared admatt
<admatt@bakersfieldcity.us>

Cc: Theresa Goldner <tgoldner2@gmail.com>; auditor@kerncounty.com

Subject: Consent Calendar item 8.h.2 (Resolutions) on the City Council Meeting Agenda for June 24, 2020 regarding a
special election for Ward 1

Please see the attached SUPPLEMENTAL correspondence regarding Consent Calendar item 8.h.2 (Resolutions) on the City
Council Meeting Agenda for June 24, 2020 regarding a special election for Ward 1, and include it as a public document and part
of the official record of the proceedings available to the public, and provide copies to all members of the City Council.



Theresa A. Goldner

4550 California Avenue, 2" Floor
Bakersfield, CA 93309
(661) 477-7656
E-Mail: tgoldner2@gmail.com

June 24, 2020

VIA FIRST-CLASS MAIL
City Clerk

City of Bakersfield

City Hall South

1501 Truxtun Ave.
Bakersfield, CA 93301

VIA E-MAIL :
City Council Members Mayor Karen K. Goh
City_council@bakersfieldcity.us mayor@bakersfieldcity.us

Virginia “Ginny” Gennaro, Esq.
City Attorney
admatt@bakersfieldcity.us

Re:  City of Bakersfield June 24, 2020 Meeting, Agenda Item 8, Consent Calendar,
Resolutions Item h.2
Proposal to Call for Special Municipal Election of Councilmember for Ward 1
Prior to a Vacancy in Ward 1 Councilmember Office

Dear City Councilmembers, Mayor Karen K. Goh, and City Attorney Ginny Gennaro:

This is to provide additional support for my letter to you dated June 23, 2020 and to
confirm that both letters relate to the June 24, 2020 City Council meeting agenda item 8h.2
(Resolutions h.2). To date, I have not received an acknowledgement of receipt from the City
Clerk, so this is to confirm that both letters have been sent to each of the above as a public
records, and to be included as part of the record of the City Council meeting proceedings of June
24, 2020.

There are two legal questions raised by my letters to you and the two Staff Reports:
First, whether there is an actual vacancy in office when a City Councilmember remains in office
after submitting a deferred letter of resignation. Second, whether a City Council may violate the
City Charter provisions in calling for a special election. For the reasons discussed below, the
answer to both questions is “No.”
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1. Whether there is an actual vacancy in office when a City Councilmember remains in
office after submitting a deferred letter of resignation.

There is no vacancy in office when a public official submits a deferred letter of
resignation or Notice of Intent that by its own terms does not become effective until a future date
or event. There are numerous reported cases including California Supreme Court decisions that
define a vacancy in a public office as “a state of being empty, unoccupied, or unfilled.” Fields v.
Fong Eu (1976) 18 Cal.3d 322.

The purpose of Section 1770 (c) is to confirm that there is no need for a City Council to
formally “accept” a letter of resignation. If a Councilmember wises to resign, all they need to do
is deliver a letter of resignation. The letter does not have to be agendized or formally “accepted”
or otherwise acted upon in a City Council meeting. But if that letter states that the resignation
will not be effective until a future date, and that date is specified in the letter, the resignation
does not become effective until that date.

The Second Staff Report interprets Government Code Section 1770 (c )(2) differently and
in a manner that makes no sense. According to City staff, a vacancy occurs whenever a letter of
resignation is delivered, regardless of its content or the fact that it expressly states that it will not
be effective until a future date or event.

One of the fundamental rules of statutory interpretation is that statutes must be construed
in a manner that makes sense. The City staff’s interpretation of Section 1770 (c) (2) does not
make sense. Under the staff’s interpretation, if a Councilmember delivers a letter of resignation
or Notice of Intent stating that he or she intends to resign “when they are sworn into office as the
next Prime Minister of England” or “when pigs fly” or “when they become a contestant in the
next Miss Universe competition” it would result in an immediate vacancy in their City Council
seats and authorize your Council to call a special election — even if the Councilmember remains
fully engaged in their City Council seat. These are extreme examples used to illustrate how
nonsensical the City staff’s interpretation is.

Delivery of a letter of resignation does not create a vacancy in a vacuum. You must also
look to the content of the letter of resignation to determine when a resignation becomes effective.
If the resignation is effective immediately, there is an immediate vacancy. If the resignation does
not become effective until a future date, a vacancy will occur on that date.
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2. A City Council cannot violate the City Charter provisions in calling for a special
election.

The Second Staff Report refers to a charter city’s “supreme authority over ‘municipal
affairs’” to allow it to “trump State law.” However, a charter city’s authority is subject to
conflicting provisions in the federal and state constitutions and to preemptive state law.
Moreover, a chartered city may not act in a manner that conflicts with its own charter. City and
County of San Francisco v. Cooper (1975) 13 Cal. 3d 898; Currieri v. City of Rosedale (1970) 4
Cal. App. 3d 997; Brown v. City of Berkeley (1976) 57 Cal. App. 3d 223. “Any act that violates
the city charter or is not incompliance with the charter is void. (Ibid.)

The Bakersfield City Charter specifies particular procedures and requirements to fill a
vacant City Council seat. Those procedures and provisions are spelled out in Section 16 of the
City Charter, and quoted verbatim my letter to you dated June 23, 2020. Accordingly, your
Council does not have the legal authority to ignore those procedures and requirement to “ease the
process” as the City staff urges you to do. If a City Council does not like what its City Charter
requires to be done to fill a vacant council seat, the remedy is to change the City Charter, not
ignore and violate the provisions that it does not like.

I would also like to take this opportunity to correct two sentences in my letter to you
dated June 23, 2020. The second and third sentences on page 3 of that letter are corrected by
reference to read: “May 8, 2022 is the date that is six months prior to November 8, 2022. If
Councilmember Rivera vacates the Ward 1 Council seat before May 8, 2022, the City Charter
instructs that the City Council must wait four weeks to see if a valid special election petition is
filed.

Very truly yours,

s/ Theresa A. Goldner

Theresa A. Goldner

/tag
cc: Mary B. Bedard, CPA, Kern County Auditor-Controller-County Clerk
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